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This template has been developed by the Victorian Legal Services Board and Commissioner (VLSB+C) to assist Victorian solicitors practising criminal law to effectively assess and manage potential conflicts of interest. Law practices can adapt this template to meet their needs, including putting it onto their practice letterhead.

Use this template to support client conversations about perceived or actual conflicts of interest. It will help your client understand conflicts of interest, their rights and some scenarios where conflict can occur.

This template can be used in conjunction with the VLSB+C’s other conflict of interest resources.




Client note: conflicts of interest in criminal practice 
Introduction  
Your lawyer has a duty to avoid a conflict of interest. This is particularly relevant to criminal law matters where a lawyer is, or is considering, acting for both you and someone else where both of you are accused of a crime in related matters (that is, you are the other person are ‘co-accused’).   
What is a conflict of interest?   
A conflict of interest is when your lawyer places themselves in a position where there is, or may be, a conflict between the duties they owe to you and the duties they owe another client, or their  own personal interests.  
A conflict of interest can arise when your lawyer cannot act in your best interests because:
· they need to also act in the best interests of another client, and
· that client’s interests are inconsistent with yours. 
Your lawyer cannot act in these circumstances even if there is just the potential for a conflict of interest unless all clients give their informed and written consent. 
Conflicts of interest in criminal law 
There are serious consequences if your lawyer cannot act in the best interests of both you and their other clients.  
Your lawyer, or their law practice, may need to stop acting for clients if they don’t identify or appropriately respond to an actual or potential conflict of interest.
Informed consent  
Your lawyer can act for two or more clients in the same or related matters if:
· the clients’ interests are at odds
· the lawyer has received informed consent from all relevant clients
· the lawyer continues to be able to act in the best interests of all clients. 
The requirements for informed consent will depend on all the circumstances of each case. You can only provide consent if you are fully aware of all relevant information. This information should include: 
· information about the conflict or potential conflict
· the potential advantages or disadvantages of the lawyer acting for all relevant clients
· the fact that alternative representation is likely to be available
· how your lawyer intends to manage the conflict and protect your interests and the confidentiality of your information. 
It is your lawyer’s responsibility to ensure that you understand these matters.  You should also consider seeking independent legal advice on the matter. 
Questions to ask your lawyer about conflicts of interest 
1. Are you, or anyone else at your law practice, working for someone else related to my case?  
2. Have you, or anyone else at your law practice, ever worked for someone else related to my case?  
3. Have you done a conflict of interest check?  
4. How will you, and your law practice, put my interests first?  
5. What steps are in place to prevent someone at your law practice who is working for someone related to my case from seeing information about me and my case?  
Examples of conflicts of interest in criminal law
Example 1:
Callum and Daniel were together charged with making drugs in a lab and selling them on the street. They both employed Lorenzo as their lawyer to defend the charges.  
Callum has a long criminal history and his partner told him that if he goes into prison again she will leave him and take their children interstate. She has asked him to talk to his lawyer about pleading guilty and possibly giving evidence against Daniel with hopefully a reduction in the number of charges and potentially a shorter prison term. If Callum does this it will make it difficult for Daniel to plead not guilty in court. 
Once Callum gave Lorenzo this instruction, Lorenzo could no longer act for them both. It is a conflict of interest as the outcomes Callum and Daniel want from his representation are different. 

Example 2:
Three brothers are charged with almost identical kidnapping offences after they abducted a wealthy property developer and made ransom demands on his family. All three ask the same lawyer to represent them. 
The brothers come from a tight knit criminal family and have decided that they will not plead guilty to any of the charges. In this situation, the lawyer can act for all three brothers for as long as the defences they all put forward is the same. 
A conflict of interest will arise iff one or more of the brothers change their defence, making it inconsistent with the others. 

Example 3   
Daryl, Michael, Kirsty and Tamsen were charged with various assault offences after a violent attack on two men. The 4 all initially retain the same lawyer to represent them. 
The assault was partly caught on CCTV, however much of the footage is grainy and the assault occurred at night. Testimony from witnesses will be necessary to support any prosecutions.  The CCTV footage largely shows Daryl and Michael as the main assailants, but Kirsty and Tamsen also participated early on by kicking the victims. Subsequently, Kirsty and Tamsen became concerned about the harm being done to the victims by Daryl and Michael and sought to stop the assault by trying to get between them and the victims. 
There will be a conflict of interest if Kirsty and Tamsen provide evidence that will be harmful to Daryl and Michael’s case. Under these circumstances it is not possible for the lawyer to represent all 4 accused. 
